SAMPLE FORM NDA – MUTUAL NDA 
(IF CONSULTANT NEEDS TO PROVIDE NDA TO PROSPECTIVE CLIENT)

PLEASE NOTE THAT THIS SAMPLE DOCUMENT IS INTENDED TO SERVE AS A STARTING POINT ONLY, AND SHOULD BE TAILORED TO MEET YOUR SPECIFIC REQUIREMENTS.  THIS DOCUMENT SHOULD NOT BE CONSTRUED AS LEGAL ADVICE FOR ANY PARTICULAR FACTS OR CIRCUMSTANCES.  

CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (this “Agreement”) is entered into as of [DATE], between [____________] (“we”, “us” or the “Company”) and [____________] (“you”).   Each of the Company and you are sometimes referred to herein individually as a “Party” and collectively as the “Parties”.

In connection with discussions regarding a possible consulting or business relationship or other consensual transaction involving the Parties (a “Possible Relationship or Transaction”), each Party has been and/or may be provided certain Confidential Information (as hereinafter defined) of the other Party.  For purposes hereof, the Party disclosing Confidential Information shall be referred to as the “Disclosing Party”, and the Party receiving Confidential Information shall be referred to as the “Receiving Party.”  As used herein, “Confidential Information” means, with respect to either Disclosing Party, any and all non-public information concerning such Disclosing Party, and/or any of its affiliates, and/or any of the actual or proposed business, operations, assets or liabilities of such Disclosing Party and/or any of such Disclosing Party’s employees, advisors, contractors, customers, suppliers, vendors, licensees or licensors, in each case whether oral, written, in electronic format, or otherwise, which such Disclosing Party or any person representing or acting for or on behalf of such Disclosing Party furnishes or makes available or has furnished or made available to the Receiving Party or any of such Receiving Party’s employees, officers, directors, consultants, attorneys, accountants or other professional advisors (collectively, “Representatives”) at any time, and regardless of the manner in which furnished or made available, as well as all notes, analyses, summaries, compilations, studies, forecasts, interpretations, documents or records which contain, are based upon or otherwise reflect or use any such information, in whole or in part; provided that the term Confidential Information shall not include any such information which (i) is or becomes generally available to the public other than as a result of a disclosure by the Receiving Party or any of its Representatives in violation of this Agreement, or (ii) is or becomes available to the Receiving Party from a source, other than the Disclosing Party, which at the time of such availability is not then known to the Receiving Party to be prohibited from disclosing such information.


As a condition to, and in consideration of, the provision of Confidential Information hereunder, it is hereby agreed as follows:

1. Each Receiving Party agrees that its and its Representatives shall (a) use the Confidential Information exclusively for the purpose of evaluating a Potential Relationship or Transaction, and, if either Receiving Party is engaged by a Disclosing Party, in the performance of the services requested of such Receiving Party by such Disclosing Party within the scope of such engagement (the “Permitted Use”), and not for any other purpose, (ii) keep the Confidential Information confidential, and (iii) not disclose to any person or entity, or copy, reproduce or appropriate for your benefit or for the benefit of any person or entity (other than the Disclosing Party), any of the Confidential Information without the prior written consent of the Disclosing Party; provided that each Receiving Party may disclose Confidential Information (x) to the extent required by applicable law (in which case such Receiving Party shall give the Disclosing Party written notice of any such requirement prior to such disclosure so that the Disclosing Party may seek a protective order or other appropriate remedy) and (y) to those of such Receiving Party’s Representatives who need to know such information exclusively for the Permitted Use; provided, further, that each such Representative is informed that such information is strictly confidential and subject to this Agreement and is directed to comply with the terms of this Agreement.  Each Receiving Party agrees to be responsible for any breach of this Agreement by any of its Representatives.
2. All Confidential Information in a Receiving Party’s possession or control, including without limitation all copies and reproductions thereof, shall be returned to the Disclosing Party or destroyed promptly upon such Disclosing Party’s written request at any time; provided, however, that Confidential Information may be retained to the extent required by law, rule or regulation or applicable existing and bona fide document retention policy; provided, further, that any such retained Confidential Information shall continue to be subject to this Agreement. 
3. Nothing herein shall be construed in any way to grant to a Receiving Party or any of its Representatives any express or implied license or other right, title or interest in or to any such Confidential Information of the Disclosing Party or any other material made available to such Receiving Party by or on behalf of such Disclosing Party.

4. Each Receiving Party acknowledges that neither the Disclosing Party nor its Representatives makes any express or implied representation or warranty as to the accuracy or completeness of any Confidential Information, except as may be provided in a definitive agreement with respect to a Possible Relationship or Transaction.  It is also agreed that no contract or agreement for a Possible Relationship or Transaction exists or shall be deemed to exist unless and until a definitive agreement expressly setting forth the complete terms of such Possible Relationship or Transaction has been executed and delivered by each party thereto.  Unless and until such a definitive agreement has been executed and delivered, no Party shall have any legal obligation of any kind whatsoever with respect to any Possible Relationship or Transaction, whether by virtue of this Agreement or any other written or oral expression of interest or of terms, except with respect to the matters expressly agreed to herein.  The Parties do not intend that any agency or partnership relationship be created between them by this Agreement.  Neither the fact that the Parties have entered into this Agreement nor the fact that any Receiving Party or its Representatives have been or may be provided with any Confidential Information shall obligate the Company, any of its affiliates, or any other person or entity, to employ or engage you in any capacity.  Whether or not you are so engaged or employed, you agree that you shall comply with the provisions of this Agreement.

5. It is understood and agreed that money damages would not be a sufficient remedy for any breach of this Agreement, and that each Party shall be entitled to specific performance and injunctive relief as remedies for any such breach or threatened breach, without any requirement of proving actual damages or posting any bond or other security whatsoever.  Such remedies shall not be deemed to be the exclusive remedies for any such breach of this Agreement but shall be in addition to all other remedies available at law or equity to the Parties.

6. This Agreement constitutes the entire agreement of the parties with respect to the subject matter hereof, and supersedes all prior agreements or understandings, whether written or oral, with respect to such subject matter.  In the event that any provision of this Agreement is prohibited or unenforceable in any jurisdiction, such provision shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof or affecting the validity or enforceability of such provision in any other jurisdiction.  No failure or delay in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or future exercise thereof or the exercise of any other right, power or privilege hereunder.

7. This Agreement, and the parties rights and obligations hereunder, shall terminate two (2) years after the date hereof.

8. This Agreement shall be binding upon the parties hereto and their respective successors and assigns, and shall be governed by and construed in accordance with the laws of the State of New York, without giving effect to principles of conflict of laws.  Each of the parties irrevocably submits to the exclusive jurisdiction of the federal and state courts located in the State of New York, New York County for the purposes of any suit, action or other proceeding arising out of or relating to this Agreement or any matters contemplated hereby.  This Agreement may be executed via facsimile or electronic transmission and in counterparts, each of which shall be deemed to be an original, but all of which shall constitute the same agreement.

[remainder of page intentionally left blank; signature page follows]

If you are in agreement with the foregoing, please sign and return one copy of this Agreement which will constitute our agreement with respect to the subject matter hereof.  By signing below, you represent that the undersigned is duly authorized to bind you to this Agreement.








Very truly yours,







[__________]
By:  _____________________________
Name:  
Title:  

Accepted and agreed to 
as of the date first written above.

__​​​__________________________

               (print name)

By: 

Name:
Title:

3
2

