THIS SAMPLE DOCUMENT IS INTENDED TO SERVE AS A STARTING POINT ONLY, AND SHOULD BE TAILORED TO MEET YOUR SPECIFIC REQUIREMENTS.  THIS DOCUMENT SHOULD NOT BE CONSTRUED AS LEGAL ADVICE FOR ANY PARTICULAR FACTS OR CIRCUMSTANCES.  VARIOUS FOOTNOTES HAVE BEEN INCLUDED HEREIN SOLELY FOR REFERENCE OR EXPLANATORY PURPOSES, AND AS A GENERAL MATTER FOOTNOTES SHOULD BE REMOVED IF THIS AGREEMENT IS SENT TO PROSPECTIVE COUNTERPARTIES.

Prime Contractor: [insert name]
Subcontractor:  [insert name]
Client:  [insert name]
Date:  [insert date]
Subcontractor Agreement
	THIS SUBCONTRACTOR AGREEMENT (this “Agreement”), dated as of the date set forth above, is by and between the Prime Contractor identified above and the Subcontractor identified above with respect to the Client identified above. 

	WHEREAS, Prime Contractor has entered into an agreement with Client (as the same may be amended from time to time, the “Prime Contract”) with respect to one or more project(s) or engagement(s) identified therein (collectively, the “Project”); and

	WHEREAS, Prime Contractor desires to engage Subcontractor as a subcontractor for purposes of performing and/or advising with respect to some or all of Prime Contractor’s obligations under the Prime Contract, and Subcontractor desires to accept such engagement, on the terms set forth herein.

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants, agreements, representations and warranties contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:

1. Engagement of Subcontractor; Scope of Services.  The Prime Contractor hereby engages the Subcontractor to perform the services set forth in the Statement of Work attached hereto as Exhibit 1 (the “Statement of Work”; and such services being the “Services”), and the Subcontractor hereby accepts such engagement.  The Subcontractor shall render such Services in a professional and workmanlike manner, at such times, locations and facilities as are mutually agreed between the Prime Contractor and the Subcontractor from time to time, and in accordance with applicable terms of the Prime Contract.

2. Incorporation of Prime Contract.  This Agreement incorporates by reference the Prime Contract (except the pricing thereof as between the Client and Prime Contractor) to the extent that its terms pertain to the Services to be performed by Subcontractor or to Prime Contractor’s obligations related to such Services or to the administration of the Prime Contract.  Subcontractor acknowledges that he, she or it has received and read or is otherwise familiar with the terms of the Prime Contract and hereby represents, warrants, and agrees that all Services shall be performed in compliance with all applicable requirements of the Prime Contract.[footnoteRef:1] [1:  Note:  As a general matter, this form assumes that a copy of the Prime Contract (or a summary of its material terms) would be made available to Subcontractor so that Subcontractor is aware of its terms and can confirm that it is in a position to provide the requested services and properly comply with the terms of the Prime Contract.] 


3. Fees and Expenses

(a) As full consideration for the Services, the Prime Contractor shall pay the Subcontractor such fee(s) as are identified in the Statement of Work.  In addition, the Prime Contractor shall reimburse Subcontractor for reasonable and documented expenses incurred in the course of performing the Services to the extent consistent with any applicable expense reimbursement provisions of the Prime Contract. 

(b) Unless otherwise provided in the Statement of Work, payments to Subcontractor hereunder in respect of any period shall be made within five (5) days after Prime Contractor receives payment from the Client with respect to such period, by wire transfer to such account(s) as Subcontractor designates in writing[, in each case subject to Prime Contractor’s receipt of such corresponding payment from Client].[footnoteRef:2] [2:  Note:  Include bracketed text if payment to Subcontractor is expressly conditioned on Prime Contractor’s receipt of corresponding payments from Client.] 


4. Records.  Subcontractor agrees to maintain, and to provide to Prime Contractor upon request, complete and accurate documentation and records with respect to the Services and the time Subcontractor spends working on a Project and rendering Services, as well as any related expenses, in each case in a format reasonably satisfactory to the Prime Contractor.

5. Term and Termination

(a) This Agreement will be effective as of the date first set forth above and shall terminate upon the termination or expiration of the Prime Contract (the “Term”); provided that Prime Contractor may terminate this Agreement at any time upon thirty (30) days’ prior written notice to the Subcontractor or immediately in the event of any material breach of this Agreement by Subcontractor which is not cured to the reasonable satisfaction of Prime Contractor within five (5) days after delivery of notice thereof to Subcontractor.[footnoteRef:3]  Upon termination of this Agreement, Prime Contractor shall pay Subcontractor the amount due pursuant to the Statement of Work with respect to Services properly completed by the Subcontractor through the date of termination[, subject to the Prime Contractor’s receipt of payment therefor from the Client][footnoteRef:4].  This Agreement may be renewed or extended upon mutual written agreement of Prime Contractor and Subcontractor.   [3:  Note:  Term may be modified, as appropriate.]  [4:  Note:  Include bracketed text if payment to Subcontractor is expressly conditioned on Prime Contractor’s receipt of corresponding payments from Client.] 


(b) In the event of any termination of this Agreement, Subcontractor shall deliver to Prime Contractor (or to Client, if directed by Prime Contractor) all Confidential Information (as defined below) in Subcontractor’s possession or control, and shall cooperate in all reasonable respects to facilitate an orderly transition of work product and services to Prime Contractor and/or Client and/or a replacement subcontractor designated by Prime Contractor. 

(c) The provisions of this Section 5, as well as Sections 6(b) and 7 through 10, shall survive any termination or expiration of the Project, the Prime Contract and/or this Agreement.

6. Availability; Non-Circumvention

(a) For the duration of the Term, Subcontractor shall not to commit to any other obligations or enter into any other agreement that would preclude timely and proper performance and completion of the Services.  Subcontractor acknowledges that Prime Contractor makes no assurances or guarantees as to the duration or extent of Services required in connection with the Project, and Subcontractor understands that the Client has or may have certain termination rights with respect to the Project and/or the Prime Contract.

(b) Subcontractor agrees that any new engagement or follow-on work (temporary or permanent) with [the Client or any of its parents, subsidiaries, affiliates, partners, subcontractors, or other related entities][footnoteRef:5] within twelve (12) months after the commencement of this Agreement must be with the participation and involvement of Prime Contractor on terms satisfactory to Prime Contractor, except as otherwise consented to in writing by Prime Contractor.   [5:  Note:  Form contemplates a general 12-month “non-circumvention” obligation (i.e., the Prime Contractor “owns” the client relationship for that 12 month period).  For larger corporate clients where a complete non-circumvention obligation would be inappropriate or overbroad, consider replacing bracketed text with more limited language such as: “the division of Client to which the Project relates”.  ] 


7. Confidentiality and Work for Hire

(a) Without limiting any related provisions in the Prime Contract, Subcontractor agrees to treat as confidential any and all information concerning the Client, the Prime Contractor and/or their respective affiliates, and/or any of their respective clients, businesses, assets, liabilities or operations, which is furnished or made available to Subcontractor, regardless of the manner in which such information is furnished or made available (collectively, “Confidential Information”).   Subcontractor further agrees not to use or disclose any Confidential Information in any manner whatsoever, in whole or in part, other than in furtherance of the performance of Services hereunder for the benefit of Client and/or Prime Contractor, as applicable, and in accordance with any applicable confidentiality and use provisions of the Prime Contract.  The foregoing obligation of confidentiality and non-use shall not apply to information which is or becomes a matter of public record through no fault of Subcontractor.   If Subcontractor is compelled by order of a court or other governmental or legal body (or has notice that such an order is being sought) to divulge any Confidential Information to anyone other than the Prime Contractor or the Client, then Subcontractor agrees to promptly notify the Prime Contractor, unless prohibited from doing so by the express terms of a subpoena or court order, and to cooperate fully with the Prime Contractor and, if applicable, the Client in protecting such information to the extent possible under applicable law.

(b) Unless otherwise expressly provided in the Prime Contract or the Statement of Work, ownership and title to all materials and deliverables created or developed partially or wholly by Subcontractor pursuant to this Agreement and/or the Prime Contract shall vest in Client, and Subcontractor shall have no license or ownership rights therein.  The materials and deliverables created and/or developed by Subcontractor hereunder shall constitute “work made for hire” within the meaning of the United States Copyright Act, 17 U.S.C. Section 101 et seq.  In the event any of the materials or deliverables created or developed by Subcontractor do not qualify as “work made for hire”, Subcontractor hereby assigns to Client all right, title and interest in and to those materials and deliverables and to all copyright or other rights therein.  Subcontractor agrees to execute any documents necessary to effectuate any such assignment.[footnoteRef:6] [6:  Note:  Form assumes that the Client would own any deliverables, etc., which is customary.  Appropriate modifications would be required if this is not the case.] 


8. Certain Representations, Warranties and Agreements; Indemnity

(a) Subcontractor hereby represents, warrants and agrees that: (a) Subcontractor has all requisite power and authority to enter into this Agreement and to perform the Services, and this Agreement has been duly and validly executed and delivered by Subcontractor; (b) all Services performed pursuant to this Agreement shall be personally performed by Subcontractor in a professional manner and to the best of Subcontractor’s ability, and in accordance with all applicable laws, rules and regulations; (c) Subcontractor has the professional background, ability in accordance with accepted industry standards, and expertise to provide the Services required for the Project; (d) the Services and any deliverables by Subcontractor do not and will not infringe any patent, copyright, trade secret or other proprietary right of any third person; and (e) Subcontractor has not entered into and will not enter into any agreement, whether written or oral, in conflict with this Agreement or the Project.

(b) Subcontractor shall defend, indemnify and hold Prime Contractor and Client harmless from and against any and all claims, demands, expenses, judgments and costs, including without limitation reasonable attorneys’ fees, arising out of or relating to Subcontractor’s gross negligence, willful misconduct or breach of or failure to comply with any provision of this Agreement or the Prime Contract.[footnoteRef:7] [7:  Note:  Limitations to indemnification and/or Subcontractor liability may be considered on a case-by-case basis.] 


9. Nature of Relationship.  It is expressly understood and agreed that Subcontractor is, and shall at all times be deemed to be, an independent contractor of the Prime Contractor, and nothing in this Agreement shall in any way be deemed or construed to constitute Subcontractor as a partner or employee of Prime Contractor or the Client.  Subcontractor shall have the ability to and shall exercise Subcontractor’s own independent judgment as to the specific means and manner of the performance of the Services contemplated hereunder.  Prime Contractor shall have the right to determine the objectives and results of the work to be achieved by the Subcontractor.  Subcontractor shall not act on behalf of Prime Contractor in any capacity nor have any authority to act, or to sign and deliver any agreements or other documents, on behalf of Prime Contractor or the Client.

10. Miscellaneous  

(a)	This Agreement shall inure to the benefit of the parties hereto and their respective successors and permitted assigns; provided that the Client is an express third party beneficiary of this Agreement.  This Agreement may not be assigned in whole or in part by Subcontractor without the prior written consent of Prime Contractor.

(b)	If any provision of this Agreement would be held to be invalid, prohibited or unenforceable in any jurisdiction for any reason, such provision, as to such jurisdiction only, shall be ineffective to the extent of such invalidity, prohibition, unenforceability, without invalidating the remaining provisions of this Agreement.

(c)	This Agreement constitutes the entire agreement and understanding of the parties hereto and supersedes all prior agreements, whether oral or written, between the parties relating to the subject matter hereof and may not be changed or modified except in writing signed by the parties hereto. The failure of either party to require the performance of any term of this Agreement or the waiver by either party of any breach under this Agreement shall not prevent a subsequent enforcement of such term, nor be deemed a waiver of any subsequent breach.  

(d)	In the event any ambiguity or question of intent or interpretation arises, this Agreement shall be construed as drafted jointly by the parties and no presumption or burden of proof shall arise favoring or disfavoring either party by virtue of the authorship of any of the provisions of this Agreement.  The headings of the Sections and sub-sections hereof are inserted for convenience of reference only and shall not affect any interpretation of this Agreement.

(e)	This Agreement shall be governed in all respects by the internal laws of the State of New York, without regard to conflicts of laws principles.  Any dispute concerning any interpretation, enforcement, or breach of this Agreement, or otherwise arising between the parties, shall be submitted to binding arbitration in New York, New York, in accordance with the then prevailing commercial arbitration rules of the American Arbitration Association.  The arbitration will be conducted by a single arbitrator.  The award of the arbitrator shall be final and binding, and judgment on the award may be confirmed and entered in any state or federal court in the State of New York.  In the event of any court proceeding to challenge or enforce an arbitrator’s award, the parties hereby consent to the exclusive jurisdiction of the state and federal courts in New York and agree to venue in that jurisdiction.[footnoteRef:8]   [8:  Note:  Form provides for NY governing law and arbitration in NY.  Appropriate modifications may be considered on a case-by-case basis.] 


(f)	This Agreement may be executed by facsimile or electronic signature and in any number of counterparts, each of which shall be deemed an original, but all of which, when taken together, shall constitute one and the same instrument.

[signature page follows]
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IN WITNESS WHEREOF, this Agreement has been executed and delivered as of the date first above written.


PRIME CONTRACTOR:

[Insert name]


By: 					
Name:  
Title:  

ACCEPTED AND AGREED:			

SUBCONTRACTOR:


[Insert name]


By: 					
Name:  
Title:  


Exhibit 1
Statement of Work

DESCRIPTION OF SERVICES:  
[Insert description]

INDIVIDUAL PERFORMING THE SERVICES:
[Insert name] or such other person(s) as shall be acceptable to the Prime Contractor.

FEES:
In full consideration for the Services, Subcontractor will be paid US$[________] per [day]/[hour] worked, pro-rated for any partial period, promptly following Prime Contractor’s receipt of payment therefor from the Client as provided in the Subcontractor Agreement.  Subcontractor shall be responsible for the payment of all taxes and other monies owing in connection with the payment of such remuneration including, without limitation, federal and state income taxes and Social Security.

Travel and other expenses shall be subject to reimbursement as and to the extent set forth in the Subcontractor Agreement.


* This Statement of Work is subject to the terms of the Subcontractor Agreement to which it is attached (the “Agreement”).  The terms of this Statement of Work shall control to the extent there is a conflict between the terms of the Agreement and this Statement of Work.  
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